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Notice was given and on Cctober 2, 3, and 23, 2002, a final
hearing was held in this case. Pursuant to the authority set
forth in Sections 120.569, 120.57, and 163.3187(3)(a), Florida
Statutes, the hearing was conducted by Charles A Stanpel os,
Admi ni strative Law Judge, in St. Augustine, Florida.
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STATEMENT OF THE | SSUES

Whet her the proposed anendnent to the St. Johns County 2015
Future Land Use Map (FLUM, adopted by Ordinance No. 2002-31, is
"in conpliance” with the relevant provisions of the Local
Gover nnent Conpr ehensi ve Pl anning and Land Devel opnent Regul ati on
Act, Chapter 163, Part, Il, Florida Statutes. A second issue
rai sed by St. Johns County (County) and The Estuaries Limted
Liability Conpany (Estuaries) is whether, if the proposed
anendnent is not "in conpliance,” it is nevertheless valid and
aut hori zed pursuant to Chapter 70, Florida Statutes, the Bert J.
Harris, Jr., Private Property Rights Protection Act.

PRELI M NARY STATEMENT

On May 28, 2002, and pursuant to Ordi nance No. 2002-31, the
Board of County Conmi ssioners of St. Johns County adopted an
amendnent to the County's FLUM which changed the |and use

category designation of a 9.99 acre parcel of |and known as "The



Estuaries,"” from Residential Coastal A (.4 to 1 units per acre)
to Residential Coastal D (4 to 8 units per acre), hereinafter
referred to as the FLUM Amendnent .

On June 27, 2002, and within 30 days of rendition of this
Ordi nance (the Ordinance was filed with the County clerk and
therefore rendered on May 29, 2002), Petitioner, Julie Parker
(Parker), filed a Petition for Hearing wth the Departnent of
Community Affairs (Departnent). On July 2, 2002, by facsimle,
counsel for the Departnment forwarded the Petition, with a cover
letter, to the Clerk of the D vision of Adninistrative Hearings
(Division). The Petition was filed with the Division on July 2,
2002.

On July 12, 2002, the County filed a Motion to Di sm ss,
contending that the Petition, challenging a decision on a snal
scal e devel opnment anendnent, was not filed with the D vision, as
opposed to the Departnment, within 30 days fromthe date of
adoption, pursuant to Section 163.3187(3)(a), Florida Statutes.
Estuaries also filed a Motion to Dismss and Parker filed a
response. A tel ephone hearing was held on July 22, 2002, to
consider the notions and response. During the hearing, the
parties were requested to file nenoranda of | aw, addressing
whet her Section 163.3187(3)(a), Florida Statutes, is
jurisdictional and whether the doctrine of equitable tolling

applied. Parker filed a sworn brief in response to the notions



to disnmss and the County and Estuaries fil ed separate nmenoranda.
The notions to dismss were denied by witten order of August 9,
2002, which is incorporated herein by reference.

Parker also filed a Motion to Amend Petition and an Amended
Petition. The notion was granted and Parker proceeded to hearing
on the basis of the Amended Petition.

Prior to the final hearing, Parker filed a Request for
Publ i ¢ Conment, which was granted, and public comment was
recei ved on Cctober 4, 2002. (Two exhibits were admtted in
evi dence fromthe public conmment session during the fina
hearing.) A final hearing was held on October 2, 3, and 23,

2002, in St. Augustine, Florida.

During the hearing, Parker presented the testinony of Teresa
Bi shop, Robert Burks, Donald Burgess, Patrick Ham |ton, and Julie
Parker. Parker's Exhibits 1, 4A-P, 11-18, and 20-24, were
admtted into evidence. Ruling was reserved on Parker Exhibits
19A-C. Exhibits 19A-C are admtted. Julie Parker also testified
in rebuttal to expand on her explanation regardi ng her deposition
testi nony/ errata sheet.

The County presented the testinony of Scott Cem The
County's Exhibits 9, 25, 26, 26A, 32, 43, 44K, 54, 59, and 60,
were admtted into evidence. Ruling was reserved on the
adm ssibility of County Exhibits 1-4, 7, 13-17, 34-42, 42A, A44E-

H, 443, 44N, 56, 57, and 61. These exhibits are admtted.



Estuari es presented the testinony of Melvine McCall, Bil
Pace, Scott Cem Kevin Davenport, and Julie Parker (by
deposition excerpts). Estuaries' Exhibits 1, 7, 23, 23A, 24-25,
31, 60-67, 87, and B24 were offered into evidence, but ruling was
reserved on their admssibility. These exhibits are admtted.

The Transcript of the final hearing (volunes I-V) was filed
with the D vision on Novenber 14, 2002. The County and Estuaries
filed a joint proposed recormended order and Parker filed a
proposed recommended order and a brief in support of the proposed
recommended order. All of these post-hearing subm ssions have
been considered in preparing this Recomended Order.

FI NDI NGS OF FACT

The Parties

1. Petitioner, Julie Parker, resides in St. Augustine,
Florida, |less than one and one-half mles fromthe proposed
project site. Parker also owns other property in St. Johns
County. Parker submtted oral comments to the County at the
adoption hearing on May 28, 2002, regardi ng the FLUM Anendnent
and Ordi nance No. 2002-31. The parties agreed that Parker has
standing in this proceedi ng.

2. The County is a political subdivision of the State of
Florida. The County adopted its Conprehensive Plan in 1990. The
County proceeded with the eval uation and apprai sal report process

in 1997 and 1998. This process ultimately resulted in the



adoption of the 2015 Conprehensive Pl an Amendnent, Goal s,

bj ectives, and Policies, and Adopted EAR Based Conprehensive

Pl an Anendnent in May 2000 (May 2000 EAR-Based Pl an Anendnent),
whi ch was subjected to a sufficiency review by the Departnent and
found "in conpliance."

3. Estuaries owns the 9.99 acres (the Property) that is the
subj ect of the FLUM Anmendnent. Estuaries al so owns approxi mately
8.5 acres outside, adjacent to, and west of the Property. The
8.5 acres are subject to a Conservation Easenent, which prohibits
any devel opnent activity thereon. (The total contiguous |and
owned by Estuaries is approximately 18.5 acres.) The parties
stipulated that the | egal description of the Property attached to
Ordi nance No. 2002-31 contains |ess than 10 acres.

4. Estuaries submitted comments to the County at the
adoption hearing on May 28, 2002, regarding the FLUM anendnent.
Estuari es has standing to participate as a party in this
pr oceedi ng.

The Property

5. The Property is part of a larger tract owned by
Estuaries, i.e., approximately 9.9 acres out of a total tract of
approxi mately 18.5 acres.

6. The entire 18.5 acre tract is |ocated on Anastasia
| sl and, a barrier island, which extends fromthe St. Augustine

Inlet to the Matanzas Inlet. According to the 2000 Census, there



are approximtely 12,000 dwelling units on Anastasia |sland.
This includes condom niumunits and single-famly units.

7. The approximately 18.5-acre site is also located in the
Coastal Hi gh Hazard Area under the County May 2000 EAR Based Pl an
Amendnent .

8. The Property is part of Butler Beach (bordering the
Atl antic Ccean), which is an historic area because it was settled
in the early 1900's by black citizens and provided themw th
access to the beach, which was previously unavail able. However,
no historic structures or uses have occurred on the Property.

9. The entire 18.5 acre tract is |located on the south side
of Riverside Boulevard. The Property is |ocated approxinately
300 feet west of H ghway AlA South (AlA runs north and south).
The Intracoastal Waterway and the Matanzas River are west and
adj acent to the 18.5 acres.

10. The Estuaries site is also |ocated adjacent to the Guana
Tol omat 0 Mat anzas Nati onal Estuarine Research Reserve (NERR).

11. The Property is vacant, partially wooded, and al so
consi sts of undevel oped wetlands. O the 9.99 acres,
approximately 6.7 acres are uplands and devel opable, and 3. 29
acres are wetlands. As noted, the remaining approxi mtely 8.5
acres of the Estuaries' property, and to the west of the
Property, is subject to a Conservation Easenent in favor of the

County.



12. The properties adjacent to the Property include the
following: Single-famly residential units are | ocated al ong and
on the north side R verside Boul evard. The existing FLUM
designations for this area are Residential Coastal Density A and
C, with the existing zoning of open rural (OR). (Residentia
Coastal Density C permts 2.0 to 4.0 units per acre.) The
| ntracoastal portion of Butler State Park is to the south of the
Property, with a FLUM desi gnati on of parks and open space and
exi sting zoning of OR and is not in a conservation area. To the
east of the Property is a utility substation site, Butler Avenue,
various commercial uses, Island House Rentals or Condom ni uns
(three-story oceanfront condom niuns), and the Mary Street
Runway. There is another condom nium called Creston House,
directly south of the Butler Park (ocean portion) area
(distinguished fromthe Butler State Park), consisting of three
stories. (Butler Park and Creston House are | ocated east of AlA
and sout heast of the Estuaries property.) The existing FLUM
designations are Coastal Residential Coastal Density A and C, and
have existing zoning designations of Residential CGeneral (RG-1
and Commercial CGeneral (CG. There are no Residential Density D
FLUM | and use designations in the contiguous area.

13. In short, the Property is proximate to a state park, a
densely devel oped area conprised of small residential |ots of 25

by 100 feet lots, and the two three-story condom ni uns, which



were built prior to the adoption of the County's 1990
Conpr ehensi ve Pl an.

The County's Conprehensive Pl an and EAR Based Anmendnents

14. On Septenber 14, 1990, the County adopted a
Conpr ehensi ve Pl an-1990-2005, with anendnents (the 1990 Pl an).
Under the 1990 Pl an, the Property was assi gned a Residenti al
Coastal -A | and use designation under the existing FLUM which
meant that residential devel opnent was restricted to no nore than
one residential unit per upland (non-wetland jurisdictional)
acre. Under this designation, approximately seven units could
have been built on the Property.

15. The zoning on the Property was and is RG 1. According
to the County, at |east as of a June 11, 1999, letter fromthe
County's principal planner, Tinothy W Brown, A l.C P., to Kevin
M Davenport, P.E., the total units which would be allowed on the
Property were 116 multi-famly units, derived after making a
detail ed density cal cul ati on based in part on using 40 percent of
t he wetl ands used for the density cal cul ation.

16. In May 2000, the County adopted the EAR-Based Pl an
Amendnment, with supporting data and anal ysis, which the
Departnment of Comrunity Affairs found to be "in conpliance.” As
requi red by Chapter 163, Part Il, Florida Statutes, this would
have included data and analysis for the Future Land Use El enent

(FLUE), which was adopted as part of these plan anendnents. This



is part of the data and anal ysis which supports the FLUM
Amendnent at issue in this proceeding.

17. The May 2000 EAR-Based Pl an Anmendnent continued the
Resi dential Coastal A |and use designation of the Property, which
allows 0.4 to 1.0 units per acre. (Residential Coastal B allows
2.0 units per acre; Residential Coastal Callows 2.0 to 4.0 units
per acre; and Residential Coastal D allows 4.0 to 8.0 units per
acre.)

18. The Residential Coastal A designation authorizes
residential and non-residential uses, such as schools, public
service facilities, police, fire, and nei ghborhood conmmerci al .
Restaurants and banks wi thout drive-thru facilities, gasoline
punps, and professional office buildings are exanples of
nei ghbor hood commerci al uses. The May 2000 EAR- Based Pl an
Amendnent does not limt the ot size, subject to limtations on,
for exanple, inpervious surface ratios, which do not change
regardl ess of whether the |and use designation is Residenti al
Coastal A or D. Also, any devel opnent would al so have to conply
with the textural provisions of the May 2000 EAR- Based Pl an
Amendnent, including the coastal and conservation el enents.

The Circuit Court Litigation

19. There are many docunents in this case which pertainto
the litigation between Estuaries and the County. The civil

action was filed in the Crcuit Court of the Seventh Judici al
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Circuit, in and for St. Johns County, Florida, and styled The

Estuaries Limted Liability Conpany v. St. Johns County, Florida

Case No. CA-00271.

20. On February 11, 2000, Estuaries filed a Conpl aint
agai nst the County "relating to certain representations nmade by
the County in connection with the devel opnent of certain rea
property | ocated south of St. Augustine Beach in St. Johns
County, Florida." A Second Amended Conpl aint was filed on or
about May 30, 2001. Estuaries clained that County staff made
representations to Estuaries, which resulted in Estuaries having
a vested right to develop its Property up to a maxi num of 116
multi-famly residential units. (The County took the position
t hat Estuaries could build no nore than 25 units on the
Property.) Estuaries claimed that it had vested rights based
upon a claimof equitable estoppel against the County. (One of
Estuari es' clainms was brought pursuant to the Bert Harris, Jr.,
Private Property Rights Protection Act, Chapter 70, Florida
Statutes.)!

21. After discovery and the denial of notions for summary
judgnent, the parties entered into a "Settl enent Agreenent and
Conpl ete Rel ease™ (Settlenment Agreenent).

22. The "Ceneral Terms of Settlenent"” in the Settl enment

Agreenment provided in part:

11



1. Estuaries shall prepare and file an
application to anend the future | and use map
of the St. Johns County Conprehensive Pl an
to anend the designation of only that
portion of the Property such that Estuaries
may build 56 nulti-famly residential units
on the Property and such that the amendnent
be a "Smal |-scal e Anendnent” as defined by
the Local Governnent Conprehensive Pl anni ng
Act. Estuaries agrees on behalf of itself,
its successors and assigns to build not nore
than 56 units on the Property. County wll
wai ve or pay the application fee and w |
expedite its processing.

2. The parties will forthwith prepare
and submt to the Court a joint notion for
t he approval of this Agreenment pursuant to
the Bert J. Harris, Jr., Private Property
Ri ghts Protection Act, 870.001(4)(d)?2.

3. During the review and consi deration
of the anmendnent application, the County
W Il expeditiously process the Estuaries'
revi sed construction plans and, in
connection therewith, the construction codes
in effect as of Novenber 13, 2001 (to the
extent the County may do so w t hout
vi ol ating county, state or federal |aw), the
existing certificate of concurrency and the
terms of the vesting letter as it relates to
t he Land Devel opnent Code, of Sonya Doerr
dated Septenber 27, 1999, shall continue to
apply. In all other respects, the revised
construction plans shall conply with al
ot her Conprehensive Plan and County
ordi nances and regul ati ons.

23. On or about Novenber 16, 2001, counsel for the parties
signed a Joint Mtion, requesting the circuit court to approve
the Settlenment Agreenent pursuant to Section 70.001(4)(d)2.,

Fl ori da St at ut es.
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24. On Novenber 16, 2001, G rcuit Judge John M chae
Traynor, entered an "Order Approving Settlenment Agreenent
pursuant to Bert J. Harris, Jr. Private Property Rights
Protection Act." Judge Traynor stated in part:

The central issue in this litigation
has been the nunber of dwelling units that
woul d be permitted on the Property. The
issues in the case are legally conplex and,
al though the credibility of the testinony
and authenticity of the exhibits expected to
be introduced was not expected to be
substantially in dispute or challenged, the
meani ng of the testinony and the nmeani ng and
i nferences to be drawn from such evi dence
was very nuch in dispute. The issues
i ncluded the extent of vested rights, the
extent to which estoppel nmay be applied to
t he County, contractual liability, and
potential liability under the Bert J.
Harris, Jr. Private Property Rights
Protection Act . . . and the relief
requested included the request for a
declaration that the Plaintiff is entitled
to build up to 116 dwelling units on the
Property and danages agai nst the County.

25. Judge Traynor also "Ordered and Adjudged," in part:

2. Pursuant to Florida Statute
§ 70.001(4)(a) & (c) and applicable |Iaw,
this Court finds that proper notice of a
Bert Harris Act claimwas tinely provided to
t he County, and other governnental entities,
and the County did nake a witten settl enent
offer to the Plaintiff, in accordance with
the Bert Harris Act, that was accepted by
Plaintiff. Florida Statute 8§ 70.001(4)(c)
permts, inter alia, for an adjustnent of
| and devel opnent provisions controlling the
devel opnent of a plaintiff's property;
i ncreases or nodifications in the density,
intensity, or use of areas of devel opnent;
the transfer of devel opnment rights;

13



conditioning the amount of devel opnent or
use permtted; issuance of a devel opnent
order, a variance, special exceptions, or
ot her extraordinary relief; and such other
actions specified in the statute.

3. Wiile the parties may dispute
whet her an anmendnent is necessary to the
County's Conprehensive Plan, the parties
have agreed that the Plaintiff shall submt
a small -scal e anendnent to the County for
consi deration and approval pursuant to the
Local Governnent Conprehensive Pl anni ng and
Land Devel opnment Regul ation Act. . .;
wi t hout waiver of either party's rights to
contest and defend the necessity of
subm tting such an anmendnent, in |ight of
this Court's approval of the settlenent
agreenent pursuant to the Bert Harris Act
and applicable | aw.

4. The Court finds that the Settl enment
Agreenment and Conplete Release is fair,
reasonabl e and adequate; is in the best
interests of the parties and protects the
public interest served by the Local
Gover nnent Conpr ehensi ve Pl anni ng and Land
Devel opnent Regulation Act. . .; and is the
appropriate relief necessary to prevent the
County's regulatory efforts from
i nordi nately burdening the Property with
regard to density, inpact on public
services, the environnment and the public
heal th, safety and welfare of the community
and the rights of individuals to reasonably
utilize their property and to rely on the
representations of governnent, taking into
consideration the risks that both parties
had in this litigation. This litigation has
been ongoing for nore than 18 nonths, and
substantial discovery and record has been
presented to the Court that provides anple
basis for this Court's approval of this
settlenent as being fair, reasonable and
adequat e and appropriate under the Bert
Harris Act. There is no evidence before the
Court that woul d suggest that the proposed

14



settlement is the result of any coll usion
anong t he parties or their counsel. In
fact, the record is to the contrary, whereby
counsel on both sides have aggressively and
zeal ously pursued the interests of their
respective clients.

26. Judge Traynor directed the parties to inplenent the
ternms of the Settlement Agreenent, "subject to the right of the
public to comrent at an appropriate public hearing pertaining to
t he above referenced small scal e anendnent to the County's
Conpr ehensi ve Plan, and shall cooperate to acconplish in good
faith the responsibilities under the Settl enment Agreenent and
Conpl et e Rel ease. "

27. There is no evidence that Judge Traynor's Order has been
resci nded or otherwise nodified. There is no statutory authority
to collaterally attack Judge Traynor's Order in this proceedi ng
nor is there any authority which provides that this Order can be
ignored. Also, this is not the appropriate proceeding to
determ ne whet her Estuaries has, in fact, vested rights.

Accordi ngly, Judge Traynor's Order, approving the Settl enment

Agreenent, is accepted as binding authority.

The Snmal| Scal e Devel opnent Application

28. In conpliance with Judge Traynor's Order and the
Settl ement Agreenment, on March 26, 2002, Estuaries filed a "Small
Scal e Amendnent Conprehensive Pl an Amendnent Application Fornf

with the County. Estuaries requested a change in the Property's

15



FLUM desi gnation from Residential Coastal A Zoning RG1 to
Resi denti al Coastal D, Zoning RG 1.

29. Estuaries represented, in part, that the Property
consi sted of 9.99 acres of vacant |and, including 3.2 acres of
wet | ands and approxi mately 6.7 acres of devel opabl e | and
(upl ands) "which will be developed into a 56 unit Milti-Famly
Condom ni um "

30. County staff reviewed the application and recommended
approval. As part of the agenda item for consideration by the
St. Johns County Board of County Comm ssioners, County staff, in
light of the criterion of "Consistency with the Goals, bjectives
and Policies of the Conprehensive Plan, State Conprehensive Pl an
and the Northeast Florida Regional Policy Plan," stated: "[t]he
approved Settlenment Agreenent was filed pursuant to Chapter
70.001." Wth respect to "Inpacts on Public Facilities and
Services," County staff stated: "The project has received a
Certificate of Concurrency addressing the inpacts on
transportation, water, sewer, recreation, drainage, solid waste
and mass transit. The Certificate of Concurrency is based on
inpacts of 84 nmulti-famly dwelling units. Pursuant to the
Settl enent Agreenent, the project contains 56 multi-famly
dwelling units. St. Johns County provides central water and
sewer." Wth respect to "Conpatibility with Surrounding Area,"”

County staff stated: "The area is developed with a m xture of

16



residential, comercial, park (Butler Park), and vacant |and of
various zoning."

31. According to M. Scott Cem the County's Director of
Growt h Managenent Services, County staff felt that there were
adequate public facilities for a 56-unit project, because
Estuari es had previously denonstrated that facilities were
available for an 84-unit project. However, County staff
expressly noted in the Planning Departnent Staff Report submitted
to the Pl anning and Zoni ng Agency that "[t]here are no
devel opnent plans included in the Application. However, all site
engi neering, drainage and required infrastructure inprovenents
will be reviewed pursuant to the Devel opnent Review Process to
ensure that the devel opnment conplies with all applicable federal,
state and | ocal regulations and pernmitting requirenments. No
permts shall authorize devel opnent prior to conpliance with al
applicable regulations.” At this point in tine, County staff
were "anal yzing the potential for 56 units to be on the property.
It was a site specific analysis at that point."

32. On April 18, 2002, the Planning and Zoni hg Agency
unani nously reconmended approval of the FLUM anendnent.

33. After a properly noticed public hearing, on My 28,
2002, the County approved the FLUM Anendnent in Ordi nance 2002-

31.
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34. In Odinance 2002-31, the County approved the FLUM
Amendnent at issue, which changed the FLUM | and use
classification of the Property from Residential Coastal Ato
Resi dential Coastal D. Ordinance 2002-31 al so provided: "The
Land Uses allowed by this Small Scal e Conprehensive Pl an
Amendnent shall be limted to not nore than 56 residential units,
built in not nore than four buildings with residential uses, not
nore than 35 feet in height.”

The Chal | enge

35. Parker filed an Anended Petition challenging the |ack of
data and anal ysis to support the FLUM Amendnent; chall enging the
increase in density of the Property located in a Coastal High
Hazard Area; challenging the internal consistency of the FLUM
Amendrent with the May 2000 EAR Based Pl an Anmendnent; chal |l engi ng
the decision by the County to process the application as a snal
scal e devel opnent anmendnent; and challenging the failure to
provi de Parker with adequate notice of a clear point of entry to
chal | enge Ordi nance No. 2002-31
Noti ce

36. The County provided notice, by newspaper, of the Board
of County Comm ssioners' neeting of May 28, 2002.

37. Before this neeting, a sign was placed on the Property,

provi di ng notice of the meeting.
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38. Parker personally attended the May 28, 2002, neeting and
addressed the Comm ssion regarding the FLUM Anendnent .

39. Odinance No. 2002-31 provided: "This ordinance shal
take effect 31 days after adoption. |If challenged within 30 days
after adoption, this ordi nance shall not becone effective until
the state | and pl anni ng agency or the Adm ni stration Conm ssion
issues a final order determning the adopted small scale
anmendnment is in conpliance.” This Ordinance does not advise a
person of the right to challenge the O dinance pursuant to
Chapter 120, Florida Statutes, the Uniform Rules of Procedure, or
Section 163.3187(3)(a), Florida Statutes. This type of notice is
not required for the reasons set forth in the Conclusions of Law.
Does the FLUM Anendnent, covering 9.99 acres, involve a "use" of

10 acres or fewer, pursuant to Section 163.3187(1)(c)1., Florida
Statutes?

40. "A small scal e devel opnent amendnent nmay be adopted only
[if] [t]he proposed anendnent involves a use of 10 acres or
fewer." Section 163.3187(1)(c)1., Florida Statutes.? In the
Amended Petition and in her Prehearing Stipulation, Parker
contends that the "use,” which is the subject of the FLUM
Amendment, relates to nore than the 9.99 acre parcel and,
therefore, the FLUM Anendnent is not a small scal e devel opnent
anmendnent defined in Section 163.3187(1)(c)1l., Florida Statutes.

41. Parker contended that because the FLUM Anendnent

aut hori zes a maxi num of 56 residential units to be devel oped on
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the Property, and the maxi num density under the Residenti al
Coastal D and RG 1 zoning designations is 42.12 units, using the
on-site wetlands density bonus, that Estuaries "nust be using the
off-site wetlands that are contained within the 18.5 acre parcel
to obtain the density credit necessary to reach 56 units for the
site under" the FLUM Amendnent. The 56 residential unit maxinum
was the product of the circuit court litigation and Settl enment
Agreenent, as approved by Judge Traynor, which resol ved the
di fferences between the County and Estuaries regarding the
maxi mum resi dential density which could be authorized on the
Property.

42. Parker al so contended that because Estuaries nmay use a
proposed |ift station owned by the County off-site, that this

causes the proposed "use" of the Property to exceed 10 acres. It
appears that at sonme prior tine in the "vesting rights”
chronol ogy of events, Magnolia S Corporation, in order to
downscal e the project, agreed to sell a 40' by 80" parcel to the
County, located adjacent to the Property and in the northeast
portion, to expand the existing County lift station on Riverside
Boul evard.

43. There is a lift station adjacent to the Property that
serves as "a repunp station that serves the devel opnent al ong

Ri versi de [Boul evard] west of the |ift station and serves all the

devel opnment in St. Johns County on the island south of Riverside
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Boul evard.” It is proposed that sewage effluent from devel opnent
on the Property would be deposited on site and then punped into
an adj acent force main which eventually ends up in the station.
According to M. Kevin Davenport, Estuaries' civil engineer, "56
units added to that punp station would be extrenely mniscule in
the overall anobunt of sewage that goes through it." Thus,
Estuaries anticipates having their owm on-site [ift station,

whi ch "woul d be punped through a pipe to the Riverside right-of-
way, where it would connect to an existing county-owned pipe
which currently goes to the lift station.”

44, M. Cemstated that "[u]tilities are very commonly done
off site where water or sewer distribution or transm ssion |ines
are constructed to the site.” This would include the use of off-
site lift stations. However, the proposed use of the lift
station does not necessarily conpel the conclusion that the FLUM
Amendrment exceeds 9.99 acres. |If this were so, any proposed use
of any off-site utilities would cause a pro rata cal cul ation and
i ncrease of the size of the site providing the service, then be
added to the 9.99 acres. This is not a reasonable construction
of Section 163.3187(1)(c)1., Florida Statutes.

45. Parker also clained that when the Estuaries granted the
County a Conservation Easenent for the approxinmately 8.5 acres
(out of 18.5 acres) of wetlands adjacent to the Property,

Estuaries "used" this property to secure the FLUM Anendnent, and
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t herefore, exceeded the 9.99 acres. The Conservati on Easenent
precl udes devel opnent activity on the approximately 8.51 acres.
("The purpose of this Conservation Easenent is to assure that the
Property will be retained forever in its existing natural
condition and to prevent any use of the Property that wll inpair
or interfere with the environnental value of the property.”
Prohi bited uses include "[a]ctivities detrinmental to drai nage,
flood control, water conservation, erosion control, soi
conservation, or fish and wildlife habitat preservation.”) The
"use" of the 8.51 acres as a potential visual anenity for
potential residents on the Property is not a "use" within a
reasonabl e readi ng of Section 163.3187(1)(c)1l., Florida Statutes.
46. Parker al so suggested that Estuaries will need to
i nprove Riverside Boul evard (paving and drai nage) and the public
ri ght-of-way consisting of approximtely 1.51 acres, which is not
owned by Estuaries. It appears that Riverside Boul evard is
al ready open, inproved, and paved. Also, M. Cemstated that it
is conmon to have off-site inprovenents associated with a
project, which mght include intersection or roadway inprovenents
that are not on or within the project site. M. Cemopined that
whil e these i nprovenents would be required for the project, they
woul d have been off-site. Sone inprovenents, such as
i nprovenents to Riverside Boul evard, would nost |ikely benefit

the general public, and not be limted to the future residents on
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the Property. It is comon for |ocal governments to require

i nprovenents to public infrastructure as a condition of

devel opnent. These off-site inprovenents do not necessarily nake
t he "devel opnent activity" larger than the size of the

| andowner's site, here the Property.

Data and Anal ysis

47. Parker contended that the FLUM Amendnent is not
supported by appropriate data and anal ysi s.

48. As noted herein, Estuaries sought approval of a FLUM
Amendnent for its Property, i.e., a land use change to the FLUM
No text (goals, objectives, and policies) changes to the May 2000
EAR- Based Anmendment were requested nor nmade. This is nornmal for
a "site-specific small scal e devel opnent activity." Section
163.3187(1)(c)1.d., Florida Statutes.

49. Consideration of the FLUM Arendnent in this proceedi ng
i s unusual for several reasons. First, the necessity for the
FLUM change arose as a result of the Settlenment Agreenent,
approved by Judge Traynor, which resolved the differences
exi sting between the County and Estuaries regardi ng the nunber of
units which could, as a maxi mnum nunber, be devel oped on the
Property. Second, the data and analysis, which normally is
presented to the |ocal governnent, here the County, at the tine

t he plan amendnent is adopted, is not in its traditional format
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here, largely, it appears, because of the manner in which
consi deration of the FLUM Amendnent ar ose.

50. Nevertheless, this situation is not fatal for, under
exi sting precedent, see, e.g., Conclusion of Law 96, data, which
was in existence at the tinme the FLUM Anendnent was adopt ed by
the County, may be considered in determ ning whether there is, in
fact, adequate data supporting the FLUM Anendnent.

51. The data relied on by the County and Estuaries to
support the FLUM Amendnent was conpiled and initially presented
to the County on or about July 6, 1999, when Estuaries sought
aut hori zation fromthe County for a proposed project to construct
84 nmulti-famly residential units on the sane general area as the
Property. This started the County's devel opnent review process.
Estuari es began the process at this tinme, believing that it had
"vested rights" to develop the Property.

52. M. O emexplained that the devel opnent revi ew process
is "extrenely detailed. It involves 11 or 12 different prograns
within the [Clounty, |ooking at everything fromthe actual site
plan itself, water and sewer provision, for all the things that
would go into site construction, roadway design, the
environnmental considerations. W basically look at how this site
w Il be devel oped in accordance with the | and devel opnent code

and any other regulations. W ensure that the water managenent
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district pernmts are obtained, if applicable, or other state
agenci es. "

53. This record contains County Departnment comments which
pertain to a host of issues, including but not limted to,
drai nage, traffic, fire services, urban forestry (trees and
| andscape on-site), utilities, zoning (e.g., buffers, setbacks),
concurrency requirenents, etc. County staff raised questions
(identified as submttals) on at |east four separate occasions
followed by witten responses by the applicant on at |east three
occasi ons. However, not all issues were resolved.

54. A July 1999, Land Devel opnent Traffic Assessnent,
prepared by Beachsi de Consulting Engineers, Inc., was submtted
to the County as part of the request for a concurrency
determ nation. The analysis "indicates that the roadway segnents
within the inpact area will continue to operate at an acceptable
LCS through the construction of this project.” The "Summary" of
the assessnment states: "This project neets traffic concurrency
standards, as defined by the St. Johns County Concurrency
Managenment Ordi nance, for all roads within the traffic area.”

55. "Stormwnater Cal culations” for the 84-unit, nulti-famly
housi ng devel opment were also provided in a report dated July 7,
1999.

56. The applicant also furnished the County with a

"geot echnical report,"” which analyzed the soil conditions rel ated
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to stormwater ponds and to the placenent of the buildings and

t he support of the buildings on the site. Soil borings and ot her
testing revealed the capabilities of the soil for, for exanple,
percol ation rates for the stormwater ponds.

57. There is no evidence that there are any specific
hi storic buil dings or geol ogical or archeol ogical features on the
Property.

58. In July 1999, the applicant submtted an application for
concurrency. At that tinme, County staff analyzed this
information to ensure that public facilities and services were in
pl ace to serve the project. This application was reviewed in
relation to the County's concurrency nanagenent provisions of the
County's Land Devel opnent Code. On Septenber 3, 1999, the
County's Pl anni ng Departnment prepared a report regarding this
application and recommended "approval of a Final Certificate of
Concurrency with Conditions for the devel opnent of 84 residential
condom niumunits."” (Staff made findings of fact, which included
a discussion of traffic, potable water/sanitary sewer, drainage,
solid waste, and mass transit.)

59. On Septenber 8, 1999, the Concurrency Review Commttee
met and adopted the Staff's Findings of Fact with conditions,
including but not limted to, the applicant providing a copy of
t he Departnent of Environmental Protection permts "necessary for

connection to central water and wastewater service prior to
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Construction Plan approval ,” and "[t] he applicant receiving
approval of construction/drai nage plans fromthe Devel opnent
Services Departnent prior to comencenent of construction.”

60. The Final Certificate of Concurrency with Conditions was
i ssued on Cctober 1, 1999, and was due to expire on Septenber 8,
2001. However, the Settlenent Agreenent provided, in part, that

"the existing certificate of concurrency and the terns of the

vesting letter as it relates to the Land devel opnent Code, of

Sonya Doerr dated Septenber 27, 1999, shall continue to apply.”

(Enmphasi s added.) (Ms. Teresa Bishop's (County Pl anni ng
Director) Novenber 7, 2001, letter indicated, in part, that
Estuaries' request for "tolling [of the Final Certificate of
Concurrency] cannot be reviewed until the outcome of the pending
litigation is known. . . . After the litigation is concl uded,
your request for tolling may be resubmtted for review " The
Settl ement Agreenent post-dates this letter.)

61. In evaluating a small scale plan anendnent, County staff
eval uates the availability of public services which, according to
M. Cem is "one of the major conponents,” and County staff "is
| ooking at virtually the sanme issues that [the County] woul d | ook
at in concurrency to eval uate and nmake recomendati ons on snal
scal e anendnents.” M. C emalso advised that the County's
anal ysis of the 84-unit project did not involve, and was not

based on, "a specific site plan with buildings at a certain
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| ocation or parking in a certain location. It was nore an 84-
unit project with certain data and anal ysis associated with that
site or project.”

62. By letter dated Cctober 4, 1999, the Departnent of
Environnmental Protection indicated that it had received a
"Notification for Use of the General Permt for Construction of
an Extension to a Drinking Water Distribution Systenf submtted
for the Estuaries project. The Departnment stated further:
"After reviewing the notice, it appears that your project wll
have m ni mal adverse environnental effect and apparently can be
constructed pursuant to a general permt as described in Chapter
62-555, F.A.C." The permt expires on October 4, 2004. This
permt allows the applicant to denonstrate that it will offer a
central water service, available to be served through the
County's utility departnent. This would ensure that there is
sufficient potable water avail abl e.

63. By letter dated Cctober 6, 1999, the Departnent of
Environnental Protection also issued a permt for the
construction of a sewage collection/transm ssion system (donestic
wast e) .

64. By letter dated Novenber 11, 1999, the St. Johns Water
Managenent District issued a "formal permt for construction and
operation of stormmater nanagenment system™ This permt

aut horized "[a] new stormnater systemw th stormnater treatnent
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by wet detention to serve Estuaries Miulti-fam |y Devel opnent, a
5.88 acre project to be constructed as per plans received by the
District on 7/12/1999." This permt did not relieve the
applicant "fromthe responsibility for obtaining permts from any
federal, state, and/or |ocal agencies asserting concurrent
jurisdiction over this work." M. Clembelieved that this permt
was evidence that "the state agencies ha[d] considered the

envi ronnental issues relating to stormwater and all the issues
that they deal with in issuing a permt."

65. The Property is located in a "devel opnent area boundary”
as indicated on the FLUM which neans that these areas all ow
"devel opnent potential." Oher areas, such as rural silviculture
and agricultural |ands, are outside the devel opnent area and only
limted and | ow density devel opnent is allowed. Conservation
areas are also designated on the FLUM G ven the | ocation of the
Property within the devel opnent area boundary, the County thereby
elimnated the necessity of producing sone of the data normally
required.® M. O em expl ai ned:

So by being within a devel opnent area
boundary it's in essence already had rights
to devel op, depending on the classification
what those rights are, whether it's
residential, comrercial, industrial. So by
virtue of the fact that this site [the
Property] was already in the devel opnent al
boundary, we didn't deal with issues such as
need, which is a big issue in the county

when we add devel opnmental boundary. |Is
there need for additional residential units,
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and so forth. So that is one part of the
answer. The other part is when we're

| ooki ng at changing fromone residenti al
classification to another, we're not dealing
wth the sane issues we mght have if it was
going fromresidential to commercial or
residential to industrial. So in the
context of a plan anmendnent like this, we're
| ooki ng at what can this |and support in
terns of density and are there public
facilities available? 1s it generally
conpatible with the surroundi ng area? What
are the potential inpacts to natural
resources? So those things are stil

anal yzed, but they're done in a probably
nore confined context. And then the other
factor is this being a small scal e amendnent
further reduces the anount of data that is
typically done. And if it was a major
anendnment, there's a whol e new range of

i ssues when we deal with major anmendnents.
By definition, they can cause nore of an

i mpact .

66. For M. Cem the data and anal ysis whi ch was generat ed
during the concurrency process for the proposed 84-unit project
was significant and woul d be applicable to a proposed 56-unit
project. M. Cemopined that the data for this snall scale
amendnent was "[f]ar in excess of anything [he had] seen in the
county."

Environnental [npacts of the FLUM Anmendnent

67. The area on and around the Estuaries' property is an
area of tidal marsh interm xed with upland scrub. Many wildlife
speci es have been seen utilizing the wetlands on and adj acent to
the Estuaries' site (the 18.5 acre parcel). These include

woodst orks, snowy egrets, roseate spoonbills, little blue herons,
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tri-colored herons, white ibis, and ospreys. OMs, foxes,
raccoons, opossuns, fiddler crabs, clans, fish, shrinp, and
turtles also frequent the area.

68. Parker's environnmental scientist and ecol ogi st,

M. Robert Burks, testified to the environnental effects of any
devel opnment of the Property subject to the FLUM Anrendnent .

M. Burks has worked with Anerican Institute of Certified

Pl anners (A.1.C. P.) designated planners, providing themwth
opinions with respect to environnental issues. But he is not an
expert in land use pl anni ng.

69. The National Estuarine Research Reserve (NERR) is a
program of the National Oceanic and At nospheric Administration, a
federal program adm nistered by the Departnment of Environnenta
Protection. It is a programto do research and educati on on
estuarine systens. The estuarine ecosystem conposed of the
Guana, Tolomato, and Matanzas Rivers has been designated as a
NERR.

70. There is testinony that devel opnent and increases in
popul ation in the area, in general, have been responsible for,
for exanple, the decline and closure of shell-fishing and decli ne
of water quality in the area.

71. Conservation Goal E.2 provides:

The County shall conserve, utilize, and

protect the natural resources of the area,
including air, water, wetlands, water wells,
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72.

73.

estuaries, water bodies, soils, mnerals,
vegetative comunities, wildlife, wildlife
habi tat, groundwater recharge areas and

ot her natural and environnmental resources,
insuring that resources are available for
exi sting and future generations.

bj ective E. 2.2 provides:

Nati ve Forests, Floodplains, Wetlands,
Upl and Comuni ties, and Surface Water

The County shall protect native forests,
fl oodpl ai ns, wetl ands, upland conmunities,
and surface waters within the County from
devel opnent inpacts to provide for

mai nt enance of environnmental quality and
wi I dlife habitats.

Policy E.2.2.5.(a)(1)(b) provides:

The County shall protect Environnentally
Sensitive |lands (ESLs) through the

est abl i shnent of Land Devel opnent
Regul ati ons (LDRs) which address the
alternate types of protection for each type
of Environnentally Sensitive Land. Adoption
and i npl enmentation of the Land Devel opnent
Regul ati ons shall, at a m ninum address the
foll owi ng issues:

(a) For Wetlands, Qutstanding Florida
Waters (OFW, and Estuaries:

(1) establish and nodify buffers
bet ween the wetl ands/ OFW estuaries and
upl and devel opnent as stated in the County's
Land Devel opnment Regul ations (LDRs), and as
foll ows:
* * *

(b) Except a mninmumof a 50 ft.
nat ural vegetative upland buffer shall be
requi red and nai nt ai ned between the
devel opnent areas and the St. Johns,

Mat anzas, Guana and Tol onat o Ri vers and
their associ ated tributaries, streans and
ot her interconnecting water bodies.
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74. Policy E 2.2.13(b)(6) provides:

By Decenber 1999, the County shall devel op
and adopt guidelines and standards for the
preservation and conservation of upl ands

t hrough various | and devel opnent techni ques
as foll ows:

(b) The County shall recognize the

foll owi ng vegetative natural comunities as
Significant Natural Conmunities Habitat.
Due to the rarity of these vegetative
comunities, a mninumof 10 percent of the
total acreage of the Significant Natural
Communi ties Habitat (excluding bona fide
agriculture and/or silviculture operations)
shal | be preserved and mai ntai ned by the
devel opnent .

* * %

(6) Scrub.
Where on-site preservation of the native
upl and communities are not feasible, the
County as an alternative shall accept a fee
inlieu of preservation or off-site
mtigation in accordance with the County
Land Devel opnent Regul ati ons.

75. M. Burks opined that "generally,” and if Goal E. 2 is
read "literally", the FLUM Anendnent did not neet this Goal and
afford protection for wetlands, vegetative communities,
estuaries, wldlife and wildlife habitat. He perceives that
"[a]lnytine there's a devel opnment there will be inpacts to the
estuarine--the water bodies because of surficial runoff fromthe
parking lots, fromthe inpervious surfaces, and it will carry

pol lutants into those areas. And that includes soils also.

As far as upland habitat, when you develop an area like this,
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unl ess you | eave certain parts, the upland habitat will be
negatively inpacted obviously. There won't be the trees there,
the vegetation that was normally there before the devel opnent."

76. For M. Burks, any devel opnent of the Property would
generally be inconsistent with the Plan provisions recited above.
But, his opinion is specifically based on how each system or plan
for the site, or here, the Property, is actually designed--"it
woul d depend on the design of the housing structures thensel ves
and where they were placed. |If you design anything in a manner
which is going to protect that buffer and literally protect the
water quality and the runoff in that area, then you may--it may
not violate it."

77. For exanple, if the Property were devel oped with 25-foot
buffers instead of 50-foot buffers, M. Burks says that, froman
ecol ogy standpoint, there would be insufficient protection for
wildlife, including threatened and endangered species. He
of fered the sane opinion if the FLUM Amendnent did not require a
m nimumten percent set aside of the total acreage for
significant natural conmunities habitat on the Property, such as,
scrub of approximately 6.7 acres, a protected vegetative
comunity existing on the upland portion of the Property.

78. Furthernore, Parker introduced into evidence proposed
site plans for the Property dated May 24, 2002, which show, in

part, a 25-foot buffer, not a 50-foot buffer.® Parker contends

34



that these site plans are the best avail able data and anal ysi s
regar di ng whet her the FLUM Anendnent is "in conpliance.”
However, the purpose of this proceeding is to determ ne whet her
t he FLUM Anendnent is "in conpliance,” not whether specific
draft, and not approved, site plans are "in conpliance” with the
May 2000 EAR-Based Pl an Anendnent or the LDRs. |If site plans are
approved and a devel opnent order issued by the County, Parker,
and any ot her aggrieved or adversely affected party may file a
chal | enge pursuant to Section 163.3215, Florida Statutes. But,
this is not the appropriate proceeding to chall enge proposed site
pl ans.

79. This is not to say that proposed site plans cannot be
consi dered data and analysis; only that they are not incorporated
in the FLUM Amendnent and are not subject to challenge here. See

The Sierra Club, et al. v. St. John County, et al., Case Nos. 01-

1851GM and 01- 1852GM ( Reconmended Order May 20, 2002; Final Order
July 30, 2002).

| nt ernal Consi stency

80. Parker contended that the FLUM Anendnent is inconsistent
with several provisions of the May 2000 EAR-Based Pl an Anendnent.
Some of these issues have been di scussed above in Findings of
Fact 68 to 80, pertaining to environnental considerations.

81. Another issue is whether the FLUM Anmendnent, which

changes the maxi mum density on the Property, is inconsistent wth
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Policy E. 1.3.11 which provides: "The County shall not approve
Conpr ehensive Plan Arendnents that increase the residential
density on the Future Land Use Map within the Coastal H gh Hazard
Area." See also Policy A 1.5.6 which offers al nost identical
| anguage.

82. The FLUM Amendnent changes the | and use designation of
the Property, and allows a land use "limted to not nore than 56
residential units, built in not nore than four buildings with
residential uses, not nore than 35 feet in height,"” and thus
allows a potential increase in the density of the Property,
| ocated in the Coastal H gh Hazard Area. This resulted fromthe
Settl enment Agreenent.

83. In Policy A 1.11.6,

[t] he County recognizes that the Plan's
(bj ectives and Policies sonetinme serve to
support conpeting interests. Accordingly,
in such instances, and in the absence of a
mandat ory prohibition of the activity at
issue, it is the County's intent that the
Pl an be construed as a whol e and that
potentially conpeting Objectives and

Pol icies be construed together so as to
render a bal anced interpretation of the
Plan. It is the further intent that the
County interpretation of the Plan, whether
by County staff, the Planning & Zoning
Agency, or the Board of County

Comm ssioners, shall be afforded appropriate
deference. County interpretations of the
Pl an whi ch bal ance potentially conpeting
bj ectives and Policies shall not be
overturned in the absence of clear and
convi nci ng evidence that the County
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interpretation has m sapplied the Plan
construed as a whol e.

The May 2000 EAR- Based Pl an Anendnent Goal s, bjectives, and
Policies nmust be read in their entirety and individual provisions
cannot be read in isolation.
84. (Objective E. 1.3 requires the County to engage in "post
di saster pl anning, coastal area redevel opnent, and hurricane
preparedness. The County shall prepare post-di saster
redevel opnment plans which reduce or elimnate the exposure of
human 1ife and public and private property to natural hazards."
85. M. Cemopined that Policy E. 1.3.11, see Finding of
Fact 81, expressed "the general intent of limting popul ation
i ncreases that would result in adverse inpacts to hurricane
evacuation of the coastal areas,"” and, in particular, the
"barrier islands.” (Policy E. 1.9.5, under Objective E. 1.9
Hurri cane Evacuation Tinme, provides: "St. Johns County shal
attenpt tolimt the density within the Coastal H gh Hazard Area
as allowed by law.") M. Cemfurther stated that the FLUM
Amendnent, which restricted the Property to a maxi mum of 56
residential units, froma possible 116 unit nmaxi mum was
consistent with the Policy which restricts density within the

coastal hazard zone.
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86. In rendering his opinions, M. Cembal anced t he above-
referenced Policies with Qbjective A 1.16, pertaining to "private
property rights."

87. \Wen these May 2002 EAR Based Pl an Anendnent provisions
are read together, it appears that M. Cenis interpretations are
not unreasonabl e.

CONCLUSI ONS OF LAW

Juri sdiction

88. The Division of Adm nistrative Hearings has jurisdiction
to conduct a hearing on the subject matter of this proceeding.
Sections 120.569, 120.57(1), and 163.3187(3)(a), Florida
St at ut es.

St andi ng

89. Parker and Estuaries are "affected persons,” as defined
in Section 163.3184, Florida Statutes, and have standing in this
pr oceedi ng.

Burden of Proof

90. The burden of proof, absent a statutory directive to the
contrary, is on the party asserting the affirmative of the issue

of the proceeding. Young v. Departnent of Community Affairs,

625 So. 2d 831 (Fla. 1993).
91. Section 163.3187(3)(a), Florida Statutes, inposes the

burden of proof on the affected person, here Parker, challenging
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a snmall scal e devel opment anmendnent. This subsection al so
provides in part:

The parties to a hearing held pursuant to
this subsection shall be the petitioner, the
| ocal government, and any intervenor. In
t he proceedi ng, the | ocal governnent's
determ nation that the small scale

devel opment anendnent is in conpliance is
presunmed to be correct. The | ocal
governnent's determ nation shall be
sustained unless it is shown by a
preponder ance of the evidence that the
anmendnent is not in conpliance with the
requi rements of this act.![®

92. Relevant here, "in conpliance" neans consistent wth the
requi renents of Sections 163.3177, 163.3178, 163.3180, 163.3191,
and 163. 3245, Florida Statutes, the state conprehensive plan, the
appropriate strategic regional policy plan, and Chapter 9J-5,
Florida Adm nistrative Code. Section 163.3184(1)(b), Florida
Statutes. For the reasons stated herein, Parker did not prove
t hat the FLUM Amendnent was not "in conpliance.”

Data and Anal ysi s

93. Parker contended that the FLUM Amendnent is not based
upon rel evant and appropriate data and anal ysi s.

94. Any anmendnent to a conprehensive plan nmust be based upon
appropriate data.® "Such data need not be original data, and
| ocal governnents are permtted to utilize original data as |ong
as appropriate nethodol ogies are used for data collection.”

Section 163.3177(8) and (10)(e), Florida Statutes.
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95. Rule 9J-5.005(2)(a), Florida Adm nistrative Code,
requires that, in order for a plan provision to be "based" upon
rel evant and appropriate "data," the | ocal governnent nust "react
toit in an appropriate way and to the extent necessary indicated
by the data available on that particular subject at the tine of
adoption of the plan or plan amendnent at issue.” The data nust
al so be the "best available existing data" "collected and applied
in a professionally acceptable manner." Rule 9J-5.005(2)(a)-(c),
Fl ori da Adm ni strative Code.

96. However, the data and anal ysis which may support a pl an
anmendnment are not limted to those identified or actually relied
upon by a local governnment. All data available to a | oca
governnent in existence at the tinme of the adoption of the plan
amendnment may be relied upon to support an anendnment in a de novo

proceeding. Zenel v. Lee County, et al., 15 F.A L.R 2735 (DCA

June 22, 1993), aff'd, 642 So. 2d 1367 (Fla. 1st DCA 1994). See

also The Sierra Club, et al. v. St. John County, et al., Case

Nos. 01-1851 and 01- 1852GM (DCA July 30, 2002)("The ALJ need not
determ ne whether the [l ocal governnment] or the Departnent were
aware of the data, or perforned the analysis, at any prior point
intine." (citation omtted)). Data which existed at the tinme of
the adoption of a plan anendnent may be subject to new or even
first-time analysis at the tine of an adm nistrative hearing

chal l enging a plan anendnent. Zenel, supra.
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97. The data and anal ysis which supports the FLUM Arendnent
is largely recounted in Findings of Fact 47 to 66. Parker did
not prove by a preponderance of the evidence that the data and
anal ysis was insufficient to support the FLUM Anmendnent .

| nt ernal Consi st ency

98. Parker contended that the FLUM Anendnent is not
consistent with provisions of the May 2000 EAR Based Pl an
Amendnent. Section 163.3177(2), Florida Statutes, and Rul e
9J5.005(5)(a), Florida Adm nistrative Code, require the elenents
of a conprehensive plan to be internally consistent. To be
"internally consistent,"” conprehensive plan el enents nust not
conflict. If the objectives do not conflict, then they are

coordi nated, related, and consistent. See generally Schenber

v. Departnent of Conmmunity Affairs, Case No. 00-2066GM ( DCA

Cct. 24, 2001).

99. For the reasons set forth in the Findings of Fact, when
the May 2000 EAR Based Pl an Amendnent provisions are read as a
whol e, and given the County's interpretation of these provisions,
whi ch are reasonabl e, Parker did not prove that the FLUM
Amendnent is inconsistent with any cited provisions of the My
2000 EAR Based Amendnent .
Noti ce

100. Parker's Petition for Hearing was filed with the

Departnent of Community Affairs within 30 days after the County
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adopted Ordi nance No. 2002-31. However, Section 163.3187(3)(a),
Florida Statutes, required the Petition to be filed with the
Di vi si on.

101. After the Petition was forwarded to the Division, and
filed with the Division outside the 30-day limt, the County and
Estuaries noved to dism ss the Petition. The notions to dismss
were denied by Order dated August 9, 2002, which is incorporated
herein by reference, based on the application of the doctrine of
equitable tolling, i.e., the Petition was filed in the wong
forum albeit within 30 days, and was, therefore, tinely filed at

the Division. See Machules v. Departnent of Adm nistration,

523 So. 2d 1132, 1134 (Fla. 1988). This ruling is re-affirned.

Settl enment Agreenent

102. Section 70.001, Florida Statutes, "recognizes that sone
| aws, regul ations, and ordi nances of the state and political
entities in the state, as applied, may inordinately burden,
restrict, or limt private property rights w thout amounting to a
taki ng under the State Constitution or the United States
Constitution. The Legislature determnes that there is an
inportant state interest in protecting the interests of private
property owners from such inordinate burdens.” Section
70.001(4), Florida Statutes, authorized property owners and units
of local governnent to enter into settlenent agreenents which

woul d "have the effect of contravening the application of a
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statute as it would otherwi se apply to the subject real property
if approved by the circuit court, finding that "the relief
granted protects the public interest served by the statute at
issue and is the appropriate relief necessary to prevent the
governnental reqgulatory effort frominordinately burdening the
real property." Section 70.001(4)(d)2., Florida Statutes.

103. The County and Estuaries negotiated the Settl enment
Agr eenment, which was approved by Judge Traynor. The undersigned
is bound by this court-approved Settl enment Agreenent and nust
decide this case in light of the Settlenent Agreenent, w thout
t he necessity to determ ne whether or not Estuaries has any
vested rights.

104. Section 70.001, Florida Statutes, should be read
together with the "in conpliance” requirenents set forth in
Chapter 163, Part Il, Florida Statutes. This does not nean that
the "in conpliance" requirenents need not be considered; they
must. It only neans that Parker's challenge to the FLUM
Amendrent is viewed in light of the judicially approved
Settl enent Agreenent pursuant to Section 70.001, Florida

St at ut es.
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RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be issued by the Departnent
of Community Affairs concluding that the FLUM Anendnent adopted
by St. Johns County in Odinance No. 2002-31 is "in conpliance"
as defined in Chapter 163, Part |11, Florida Statutes, and the
rul es promul gat ed t hereunder.

DONE AND ENTERED this 17th day of Decenber, 2002, in

Tal | ahassee, Leon County, Florida.

CHARLES A. STAMPELGCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 17th day of Decenber, 2002.

ENDNCTES

Y/ In 1999, Estuaries, believing that it had vested rights to
build an 84-unit nulti-famly project, requested the County and
numer ous state agencies for permssion to construct its project.
Late in 1999, the County essentially refused or stopped the
permtting process because, according to M. Scott Cem the
County took the position that the allowabl e density on the
Property was 25 vested units, not 84 or 116 units, based on the
1991 original vesting letter authored by Jerry Napier of the
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County. The Estuaries believed that they were vested for 116
units because, according the Estuaries, the Conprehensive Plan
did not have a density limtation on the property and further,
that the existing (1991) "zoning |ot area" controlled the nunber
of units which could be built on the property. This gave rise to
the lawsuit. See Findings of Fact 19-27.

2/ Parker stipulated that the | egal description of the Property
subject to the small scal e anendnent was not greater than 9.99
acr es.

3/ Policy A 1.2.5 of the May 2000 County EAR Based Conprehensive
Pl an Anendnment provides in part: "All Conprehensive Pl an
amendment s, except for Small-Scal e Plan anendnments as defined in
Chapter 163, F.S., that propose to expand the existing

Devel opnent Area Boundaries as depicted on the Future Land Use
Map, shall provide justification for the need for the proposed
expansi on and denonstrate how the proposed expansion w ||

di scourage urban spraw, and not adversely inpact natura
resources." (Enphasis added.)

* This Recormended Order does not resolve the nature and extent
of any buffers which may be required if the Property is
devel oped.

°/  In Coastal Devel opment of North Florida, Inc. v. City of
Jacksonville Beach, 788 So. 2d 204 (Fla. 2001), the court held
that "small-scal e devel opnent anendnent deci sions made pursuant
to section 163.3187(1)(c), Florida Statutes (Supp. 1996), are
deci sions which are legislative in nature and subject to the
"fairly debatabl e" standard of review. " However, the specific
statutory burden of proof has been applied in this proceeding.

®/  This includes amendnents to a FLUM which "is a conponent of
the future | and use el enent of the conprehensive plan. . . . The
FLUM is a pictorial of the future land use elenent and is

suppl enented by witten 'goals, policies, and neasurable
objectives." The FLUM nust be internally consistent with the

ot her elenments of the conprehensive plan.” Coastal, 788 So. 2d
at 208 (citation omtted.) See also Section 163.3177(6)(a),

Fl ori da Stat utes.
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COPI ES FURNI SHED

Deborah J. Andrews, Esquire
11 North Roscoe Boul evard
Pont e Vedra Beach, Florida 32082-3625

| sabel | e Lopez, Esquire

St. Johns County Attorney's Ofice
4020 Lewi s Speedway

St. Augustine, Florida 32084-8637

George M McClure, Esquire

James W M ddl eton, Esquire

Rogers, Towers, Bailey, Jones & Gay, P.A
170 Mal aga Street, Suite A

St. Augustine, Florida 32084-3568

Steven M Sei bert, Secretary
Department of Community Affairs

2555 Shumard Cak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

Cari L. Roth, General Counsel
Departnment of Community Affairs

2555 Shunmard Gak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within 15
days fromthe date of this Recommended Order. Any exceptions to
this Recormended Order should be filed with the agency that wl|l
issue the final order in this case.
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